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Customer filed premises' liability action against
store, seeking damages for personal injuries
suffered in fall on alleged defect in floor. The 150th
Judicial District Court, Bexar County, Janet P.
Littlejohn, J., entered judgment on jury verdict in
customer's favor. Store appealed. The Court of Ap-
peals, Green, J., held that: (1) manager's reasonable
explanation concerning absence of photographs
taken of scene of customer's fall, and manager's
testimony about their contents, rebutted spoliation
presumption, and (2) erroneous jury instruction on
spoliation presumption required reversal.

Reversed and remanded.

Stone, J., filed a dissenting opinion.
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*469 J. Preston Wrotenbery, Kevin D. Jewell,
Charles T. Jeremiah, Magenheim, Bateman, Robin-
son, Wrotenbery & Helfand, Houston, for Appel-
lant.

Franklin Y. Wright, Law Offices of Franklin Y.
Wright, San Antonio, Robert M. Stone, Law Of-
fices of Robert M. Stone, San Antonio, for Ap-
pellee.

Before STONE, GREEN and ANGELINI, JJ.

OPINION
GREEN, Justice.

Eileen Middleton was injured in a Wal–Mart
store when she tripped on an alleged defect in the
floor. Middleton brought a personal injury cause of
action against Wal–Mart and a jury found in her fa-
vor. Wal–Mart appeals the judgment complaining,
among other things, that the jury charge was erro-

neous. Finding harmful error in the jury charge, we
reverse and remand.

Background
On December 6, 1993, Middleton, her mother,

Evelyn LeMaire, and her daughter, Kathy Jordan,
were shopping at the Wal–Mart in Nederland,
Texas. After entering the store, Middleton went to
the restroom while her mother and daughter began
shopping. Middleton then met back up with her
mother and began pushing their shopping cart.
While rounding the corner of an aisle, Middleton's
heel “caught on something,” and she fell. After
temporarily losing consciousness, Middleton was
aroused by smelling salts and was taken to a hospit-
al by emergency personnel.

While on the floor, Middleton heard someone
say, “Look, that's what you probably fell on.” In ad-
dition, she also heard a Wal–Mart employee say the
floor needed to be repaired immediately. It was not
until Middleton was lifted from the floor after her
fall that she noticed the hole in the floor. Inconsist-
ent testimony from both parties described the hole
as a break in the floor ranging from one-eighth of
an inch to three inches deep. Middleton, her moth-
er, and her daughter also stated they saw a metal
object, like a pipe, embedded in the floor with its
top portion protruding.

After Middleton was taken to the hospital, Lisa
Canales, a Wal–Mart department manager, took
two Polaroid photographs of the area involved in
the accident. The photos were then attached to an
accident report and sent to Wal–Mart's corporate
headquarters in Arkansas. At the time of trial,
however, the photos could not be located. As a res-
ult of Wal–Mart's failure to produce the photos, the
trial court submitted the following spoliation in-
struction to the jury over Wal–Mart's objection:

You are instructed that w[h]ere evidence, such as
photographs of the accident scene, was peculiarly
within the control of Wal–Mart and Wal–Mart
fails to produce that evidence, you must presume
that the missing evidence, if offered, would have
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been unfavorable to Wal–Mart. You are further
instructed that such presumption may be rebutted
by Wal–Mart.

Discussion
In its first point of error, Wal–Mart argues that

the jury instruction on spoliation was improper and
resulted in harmful error. We agree.

1. Standard and Scope of Review
[1][2] We review error in the jury charge with

the abuse of discretion standard of review. See
Texas Dep't of Human Servs. v. E.B., 802 S.W.2d
647, 649 (Tex.1990); H.E. Butt Grocery Co. v.
Bilotto, 928 S.W.2d 197, 199 (Tex.App.—San Ant-
onio 1996), aff'd, 41 TEX. SUP.CT. J. 1213, 1998
WL 388586, ––– S.W.2d –––– (July 14, 1998). A
trial court *470 abuses its discretion by acting ar-
bitrarily, unreasonably, or without consideration of
guiding principles. Downer v. Aquamarine Operat-
ors, Inc., 701 S.W.2d 238, 241–242 (Tex.1985).

[3] When submitting the jury charge, a trial
court is afforded more discretion when submitting
instructions than when submitting questions. Perez
v. Weingarten Realty Investors, 881 S.W.2d 490,
496 (Tex.App.—San Antonio 1994, writ denied).
However, the discretion afforded during the sub-
mission of instructions is not absolute. See TEX.R.
CIV. P. 277. According to Rule 277, a trial court
must submit instructions “as shall be proper to en-
able the jury to render a verdict.” Id.

[4][5] For an instruction to be proper, it must:
(1) assist the jury, (2) accurately state the law, and
(3) find support in the pleadings and evidence.
TEX.R. CIV. P. 277, 278. All three requirements
must be met for the instruction to be proper; there-
fore, if an instruction correctly states the law, but
does not assist the jury, it is improper. Riggs v. Sen-
try Ins., 821 S.W.2d 701, 704–05
(Tex.App.—Houston [14th Dist.] 1991, writ
denied). An instruction that misleads the jury is im-
proper, and submitting an unnecessary instruction
will require reversal if the instruction is harmful.
See Boaz v. White's Auto Stores, 141 Tex. 366, 172

S.W.2d 481, 484 (1943); European Crossroads'
Shopping Ctr., Ltd. v. Criswell, 910 S.W.2d 45,
53–54 (Tex.App.—Dallas 1995, writ denied).

2. Spoliation
[6][7] Generally, two rules apply to presump-

tions that arise from the nonproduction of evidence.
One rule is that the deliberate spoliation of evid-
ence relevant to a case raises a presumption that the
evidence would have been unfavorable to the cause
of the spoliator. H.E. Butt Grocery Co. v. Bruner,
530 S.W.2d 340, 344 (Tex.Civ.App.—Waco 1975,
writ dism'd). Middleton acknowledges there is no
evidence of deliberate destruction of the photo-
graphs; thus, the first rule is inapplicable in this
case.

[8] The second rule comes into play when the
party controlling the evidence does not produce it
and does not testify. Id. at 343–44. The party's fail-
ure to produce evidence within his possession or to
testify about it creates a rebuttable presumption un-
favorable to that party, which of itself has probative
value. Id. Focusing on the second rule, Wal–Mart
relies on Brewer v. Dowling, 862 S.W.2d 156
(Tex.App.—Fort Worth 1993, writ denied) to argue
that the instruction was unwarranted because
Wal–Mart employees testified about the floor. See
id. at 159 (evidence did not entitle plaintiff to spoli-
ation instruction because defendant presented evid-
ence to rebut plaintiff's harmful evidence).
Wal–Mart points to the testimony of its employees,
Canales and Ross, who said there was only a
broken tile in the floor. Canales explained that the
missing tile did not create a hole; the break in the
floor surface was no deeper than an inch; and there
was not a protruding screw or metal rod. She fur-
ther did not observe any broken tile pieces sur-
rounding the area.

Middleton relies instead on Watson v. Brazos
Elec. Power Co–op., Inc., 918 S.W.2d 639
(Tex.App.—Waco 1996, writ denied) (per curiam)
to argue that the trial court did not abuse its discre-
tion in submitting the instruction. Id. at 643–44. In
Watson, the missing evidence was a cross-bar of a
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utility pole which, due to its allegedly poor condi-
tion, started a fire that destroyed plaintiff's prop-
erty. Id. at 642. The plaintiff offered testimony that
the cross-bar had been compromised by woodpeck-
er holes; the defendant countered with testimony
that it found no woodpecker holes. Id. at 642–43.
Reversing the trial court on the failure to submit a
spoliation instruction, the Waco court distinguished
its case from Brewer on the basis of the “type of re-
buttal evidence which precludes the application of
the spoliation presumption.” Id. at 643. The Watson
court noted that the defendants in Brewer came for-
ward with evidence which was made contemporan-
eously with the missing evidence, therefore render-
ing their rebuttal evidence trustworthy. Id. Finding
that the defendant's testimony lacked the same
trustworthiness, the Watson court held that Watson
was entitled to an instruction. Although the Watson
court did not expressly rest its decision on inten-
tional destruction, the opinion suggests the cross-
arm was intentionally destroyed,*471 bringing the
case closer to the first rule for allowing a spoliation
instruction, rather than the second rule. Further, the
Watson court may have been overreaching in its at-
tempt to distinguish Brewer. The Brewer court cor-
rectly noted that the second rule regarding spoli-
ation instruction comes into play when there is no
evidence or offer of evidence to rebut the oppon-
ent's harmful evidence; the Brewer court did not
base its decision on the “type” of evidence the de-
fendants brought forward. As both Bruner and
Brewer suggest, the second rule should be implic-
ated only when a party is in control of relevant
evidence and he fails to produce it or offer testi-
mony explaining its non-production to rebut his op-
ponent's harmful evidence. Here, Canales provided
a reasonable explanation concerning the absence of
the photographs, and testified about what she re-
membered to be depicted in them, thereby eliminat-
ing Middleton's entitlement to the instruction. For
this reason, the spoliation instruction should not
have been given.

3. Harm Analysis
[9][10] Because we hold the trial court's in-

struction was improper, we now determine whether
the submission of the spoliation instruction resulted
in harmful error. See TEX.R.APP. P. 44.1(a)(1).
For harmful error to occur, the error must amount
to a denial of a party's rights that it probably caused
rendition of an improper judgment. Id.

[11] Reversible error can result from unneces-
sary jury instructions that focus the jury's attention
on issues that do not belong in the case. See Lemos
v. Montez, 680 S.W.2d 798, 799 (Tex.1984); Ac-
cord v. General Motors Corp., 669 S.W.2d 111,
114 (Tex.1984). The error becomes harmful be-
cause “[t]he court's instructions become the law of
the case and are to be accepted by the jury as the
guide on which they must rely.” Texas Power &
Light Co. v. Lovinggood, 389 S.W.2d 712, 717
(Tex.Civ.App.—Dallas 1965, writ ref'd n.r.e.); ac-
cord Watson, 918 S.W.2d at 643.

Here, a spoliation instruction was submitted to
the jury even though any presumption operating
against Wal–Mart concerning the photographic
evidence had been legally rebutted. The result was
that the jury's attention was erroneously focused on
the failure to produce the photographs as some
evidence of Wal–Mart's negligence. Middleton's at-
torney compounded the harmful effect of the in-
struction by referring to it in closing argument:

[Wal–Mart] knew the day after the accident after
talking with this lady that she said there was a
hole in there, they have had those pictures— if
Wal–Mart fails to produce the evidence you must
presume that the missing evidence if offered
would have been unfavorable to Wal–Mart.
Folks, if those pictures were any good for
Wal–Mart, every single one of us here knows that
they would have had them down here blown up
as big as Dallas for you to look at them to show
that the floor was okay. But they are not here.

The instruction essentially required the jury to
consider Wal–Mart's failure to produce the photo-
graphs as probative evidence of its liability, thus
forcing Wal–Mart to overcome an evidentiary pre-
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sumption that did not exist in this case. The proper
question for the jury was whether Wal–Mart
breached its duty of care to Middleton, not whether
Wal–Mart failed to produce photographs from its
file.

The dissent argues that, regardless of the in-
struction, based on the evidence presented at trial
the jury could itself determine that Wal–Mart had
rebutted the spoliation presumption. This argument
overlooks the fact that whether the spoliation pre-
sumption had been rebutted is an evidentiary ruling
to be made by the trial judge—it is not a fact ques-
tion for the jury. To ask the jury to decide when to
apply the presumption is to ask them to rule on a
legal question.

We have determined as a matter of law that the
spoliation presumption should not apply against
Wal–Mart. However, the jury was instructed to the
contrary—that the presumption did apply unless the
jury determined it had been rebutted. Wal–Mart
was harmed because the instruction had the effect
of partially shifting the burden of proof. To suc-
cessfully defend the case, Wal–Mart was required
to persuade the jury that it had rebutted the spoli-
ation presumption. The *472 consequence of its
failure to carry this burden was to award Middleton
the benefit of not having to prove essential ele-
ments of her premises liability cause of action.
Wal–Mart should not have had this burden of per-
suasion at trial.

Conclusion
The trial court's erroneous spoliation instruc-

tion was unduly confusing and misleading. We con-
clude that it caused the jury to reach an improper
verdict, which ultimately led to the rendition of an
improper judgment. Accordingly, we sustain
Wal–Mart's first point of error.

Because Wal–Mart's first point of error is dis-
positive, we need not address its remaining points
of error. The judgment of the trial court is reversed
and the cause is remanded for a new trial.

Dissenting opinion by STONE, J.

STONE, Justice, dissenting.
Although the majority has correctly determined

the trial court erred in submitting the spoliation in-
struction, I believe the majority has erred in its
harm analysis. I therefore dissent.

Even assuming the spoliation instruction was
wrongfully submitted, Wal–Mart has failed to show
that the instruction caused or likely caused the
rendition of an improper verdict. See TEX.R.APP.
P. 44.1(a)(1). Contrary to the majority's conclusion
that “[t]he instruction essentially required the jury
to consider Wal–Mart's failure to produce the pic-
tures as probative evidence of its liability,” the in-
struction merely set forth a rebuttable presumption.
As briefly, but correctly, noted by Middleton's
counsel during closing argument, the jury was to
presume the missing photographs were unfavorable
to Wal–Mart only if Wal–Mart failed to produce
evidence about the hole in the floor. Wal–Mart did
produce evidence about why the photographs were
not introduced (they were sent to Wal–Mart's
headquarters and at the time of trial were inexplic-
ably missing), and it produced evidence about the
hole in the floor. Regardless, from both party's ac-
counts, the jury learned that something was wrong
with the floor. Based on the evidence presented at
trial, the jury could have reasonably: (a) believed
Wal–Mart's explanation regarding the absence of
the pictures; (b) determined that Wal–Mart's evid-
ence rebutted any spoliation presumption; and (c)
concluded that Middleton's evidence regarding the
condition of the floor outweighed Wal–Mart's evid-
ence. In any event, the jury could reasonably have
determined that Wal–Mart had rebutted the spoli-
ation presumption. There is absolutely nothing in
this record to support the majority's holding that the
spoliation instruction was “unduly confusing and
misleading....”

The majority concludes that submission of the
spoliation instruction effectively asked the jury to
rule on a legal question—whether the spoliation
presumption had been rebutted. While this may be
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the effect of the erroneous submission of the in-
struction, it is not evidence of harm. Under the re-
cord before us, we cannot conclude that harm oc-
curred.

The conflicting testimony regarding the depth
of the hole and whether a metal object was protrud-
ing from the hole was for the jury to resolve. The
jury had sufficient evidence before it to conclude
either that the hole did or did not constitute a negli-
gent condition for which Wal–Mart was liable. The
jury decided that Wal–Mart was seventy per cent
negligent, and we should not disturb their finding.
Accordingly, I dissent.

Tex.App.–San Antonio,1998.
Wal-Mart Stores, Inc. v. Middleton
982 S.W.2d 468
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104 KIA MOTORS CORPORATION and Kia Motors America, Inc., Appellants/Cross-Appellees, v.
Lawrence RUIZ (Individually and as Representative of the Estate of Andrea Ruiz), Shenequa
Ruiz, Christopher Ruiz, and Suzanna Ruiz, Appellees/Cross-Appellants., 2010 WL 4361467,
*4361467+ (Appellate Brief) (Tex.App.-Dallas Sep 23, 2010) Combined Appellees' and Cross-
Appellants' Brief (NO. 05-10-00198-CV)

105 SHIN-CHON DEVELOPMENT CORPORATION and Hwan Soo Lee, Appellants, v. I.P. IN-
VESTMENTS, LTD, Appellee., 2008 WL 627223, *627223+ (Appellate Brief) (Tex.App.-Dallas
Jan 20, 2008) Appellee's Brief (NO. DV-05-07-01108-CV) HN: 3 (S.W.2d)

106 Pedro P. HANI, M.D., Appellant, v. Isabella JIMENEZ, Individually, and as Representative of
the Estate of Refugio P. Jimenez, Deceased, Appellees., 2007 WL 4867516, *4867516 (Appellate
Brief) (Tex.App.-Dallas Dec 21, 2007) Brief of Appellees (NO. 05-07-01354-CV)

107 RED ROOF INNS, INC., Appellant/Cross-Appellee, v. Murat HOLDINGS, L.L.C., Appellee/
Cross-Appellant., 2005 WL 3270781, *3270781+ (Appellate Brief) (Tex.App.-Dallas Oct 28,
2005) Brief of Appellant Red Roof Inns, Inc. (NO. 05-05-00240-CV) HN: 11 (S.W.2d)

108 ECHOSTAR SATELLITE L.L.C. and Dish Network Service L.L.C., Appellants, v. Ray
AGUILAR, Appellee., 2011 WL 3623635, *1+ (Appellate Brief) (Tex.App.-El Paso Jul 06,
2011) Brief of Appellants (NO. 08-10-00328-CV) " HN: 4,5,11 (S.W.2d)

109 Andrew L. NELOMS, Jr., Appellant, v. BNSF RAILWAY COMPANY, Appellee., 2010 WL
544234, *544234+ (Appellate Brief) (Tex.App.-Fort Worth Jan 21, 2010) Appellant's Brief
(NO. 02-09-00281-CV)

110 MCAFEE MX d/b/a MCAFEE MOTO CROSS and Michael Mark McAfee, Appellants, v.
Richard FOSTER, Phillip Fitzgerald, James and Sherri Estrada, Ray and Gabrielle Fletcher,
Steve and Sandy Fairfield, Tim Hitchcock, Haden Cowdry, Appellees., 2007 WL 2435037,
*2435037 (Appellate Brief) (Tex.App.-Fort Worth Aug 10, 2007) Appellees' Brief (NO.
02-07-00080-CV)

111 Billy W. WASS, Appellant, v. TOMMY and Joan Johnson, Appellees., 2007 WL 2668073,
*2668073+ (Appellate Brief) (Tex.App.-Fort Worth 2007) Brief of Appellees Tommy and Joan
Johnson (NO. 02-07-00043-CV) HN: 6 (S.W.2d)

112 NICOLE MARIE CONDITT, Appellant, v. OLGA PATRICIA MORATO, Appellee., 2006 WL
4070658, *4070658+ (Appellate Brief) (Tex.App.-Fort Worth Nov 30, 2006) Appellee's Reply
Brief to Appellant's Reply Brief (NO. 02-06-00214-CV) HN: 6 (S.W.2d)

113 Nicole Marie CONDITT, Appellant, v. Olga Patricia MORATO, Appellee., 2006 WL 3495997,
*3495997+ (Appellate Brief) (Tex.App.-Fort Worth Nov 02, 2006) Appellee's Brief, Oral Ar-
gument Requested (NO. 02-06-00214-CV) " HN: 6 (S.W.2d)

114 HARDING COMPANY, Hillary Ellison Duncan, and Robert A. Ellison, Jr., Appellants, v. LAH
III FAMILY SPECIFIC INTEREST, LTD., Appellee., 2006 WL 3226661, *3226661+ (Appellate
Brief) (Tex.App.-Fort Worth Oct 04, 2006) Joint Reply Brief of Appellants Harding Com-
pany, Hillary Ellison Duncan and Robert A. Ellison, Jr. (NO. 02-06-00120-CV) "
HN: 6,9 (S.W.2d)

115 TXI TRANSPORTATION COMPANY, et al., Appellants, v. Randy HUGHES, et al., Appellees.,
2005 WL 3753299, *3753299+ (Appellate Brief) (Tex.App.-Fort Worth Sep 29, 2005) Brief of
Appellees Randy Hughes, Individually and as Representative of the Estate of Shiloh
Hughes; Clint Royse, Individually and as Next Friend of Jagr Royse and as Representative
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for the Estate of ... (NO. 02-04-00242-CV)

116 DRURY SOUTHWEST, INC., Appellant, v. LOUIE LEDEAUX #1, INC., Appellee., 2010 WL
3641570, *3641570+ (Appellate Brief) (Tex.App.-San Antonio Aug 03, 2010) Appellee's Brief
(NO. 04-10-00016-CV)

117 CLAYMEX BRICK AND TILE, INC., Appellant, v. Oscar GARZA, Appellee., 2005 WL
3617445, *3617445 (Appellate Brief) (Tex.App.-San Antonio Dec 12, 2005) Brief of Appellee
Oscar Garza (NO. 04-05-00433-CV)

118 WEEKS MARINE, INC., Appellant/Cross-Appellee, v. Jose J. SALINAS, Appellee/
Cross-Appellant., 2005 WL 4021367, *4021367+ (Appellate Brief) (Tex.App.-San Antonio May
03, 2005) Brief of Appellee and Cross-Appellant (NO. 04-05-00577-CV) HN: 3
(S.W.2d)

119 UNITED SERVICES AUTOMOBILE ASSOCIATION, also known as ""USAA,"" Appellant, v.
James Steven BRITE, Appellee., 2004 WL 2146143, *2146143+ (Appellate Brief)
(Tex.App.-San Antonio Sep 01, 2004) Brief of Appellee James Steven Brite (NO.
4-04-00164-CV) HN: 4 (S.W.2d)

120 Scott D. MARTIN, Individually and as Trustee of the Ruben S. Martin, III Dynasty Trust, Appel-
lant and Cross-Appellee, v. Courtney Noel MARTIN and Robin Thomas Martin, Appellees and
Cross-Appellants., 2011 WL 1688693, *1+ (Appellate Brief) (Tex.App.-Texarkana Mar 28,
2011) Appellant's Brief (NO. 06-10-00005-CV) " HN: 3,5 (S.W.2d)

121 RIGDON MARINE CORPORATION, Appellant, v. Bobby ROBERTS, Jr., Appellee., 2008 WL
1859866, *1859866+ (Appellate Brief) (Tex.App.-Texarkana Apr 03, 2008) Appellant's Brief
(NO. 06-08-00008-CV) HN: 4 (S.W.2d)

122 POWELL ELECTRICAL SYSTEMS, INC., f/k/a Powell Electrical Manufacturing Company,
Appellant/Cross-Appellee, v. HEWLETT PACKARD COMPANY, Appellee/Cross-Appellant.,
2010 WL 3265961, *3265961+ (Appellate Brief) (Tex.App.-Hous. (1 Dist.) Jul 12, 2010) Brief
of Appellee Hewlett Packard Company (NO. 01-09-00876-CV)

123 GULSBY-BAY PLANT PARTNERS, et al., Appellants, v. GULF LIQUIDS NEW RIVER
PROJECT, LLC, et al., Appellees., 2009 WL 1398579, *1398579+ (Appellate Brief)
(Tex.App.-Hous. (1 Dist.) Apr 22, 2009) Gulsby Engineering Inc.'s Brief of Cross-Appellee
(NO. 01-08-00311-CV)

124 Maly KEO, Appellant, v. Ban VU, M.D., Bich Ngoc, Blue Jade Beauty Center, and Qui Phi
Beauty Salon, Appellees., 2008 WL 2766856, *2766856 (Appellate Brief) (Tex.App.-Hous. (1
Dist.) Jun 05, 2008) Appellant's Brief (NO. 01-00-00580-CV)

125 Jean SOWELL, Appellant, v. THE KROGER CO., Appellee., 2005 WL 3270665, *3270665+
(Appellate Brief) (Tex.App.-Hous. (1 Dist.) Sep 19, 2005) Appellant's Brief (NO.
01-05-00710-CV) HN: 6,7 (S.W.2d)

126 Jean SOWELL, Appellant, v. THE KROGER CO., Appellee., 2005 WL 3403684, *3403684+
(Appellate Brief) (Tex.App.-Hous. (1 Dist.) 2005) Appellant's Reply Brief (NO.
01-05-00710-CV) HN: 9 (S.W.2d)

127 Mark SWANK, Marvin Chudnoff, Jeffrey Sussman, Louis Dreyfus Natural Gas Holdings, L.D.E.
Associates, L.L.C., and James Mccoy, JR., Appellants/Appellees, v. Anatoly SVERDLIN, Indi-
vidually and Derivatively On Behalf of Automated Marine Propulsion Systems, Inc., Appellees/
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Appellants., 2001 WL 36155542, *36155542 (Appellate Brief) (Tex.App.-Hous. (1 Dist.) 2001)
Amps's Reply to the Corporate Defendants Ldngh and Lde (NO. 01-99-00428-CV)

128 Mark SWANK, Marvin Chudnoff, Jeffrey Sussman, Louis Dreyfus Natural Gas Holdings, L.D.E.
Associates, L.L.C., and James Mccoy, Jr., Appellants/Appellees, v. Anatoly SVERDLIN, Indi-
vidually and Derivatively On Behalf of Automated Marine Propulsion Systems, Inc., Appellees/
Appellants., 2000 WL 35719417, *35719417+ (Appellate Brief) (Tex.App.-Hous. (1 Dist.) Oct
05, 2000) Amps's Reply to the Individual Defendants Chudnoff, Sussman, Swank, and Mc-
coy (NO. 01-99-00428-CV)

129 DECLARIS ASSOCIATES, Appellant, v. MCCOY WORKPLACE SOLUTIONS, L.P., Ap-
pellee., 2010 WL 1502543, *1502543+ (Appellate Brief) (Tex.App.-Hous. (14 Dist.) Mar 09,
2010) Original Brief of the Appellant (NO. 14-10-00051-CV)

130 Larry KALINA, Diane Kalina, and Clint Kalina, Appellants, v. Cody Wills BURNS, Individually
and as Administrator of the Estate of Karen Dean Burns, Appellee., 2008 WL 5183048,
*5183048+ (Appellate Brief) (Tex.App.-Hous. (14 Dist.) Nov 10, 2008) Brief of Appellee (NO.
14-08-00589-CV)

131 Lanna L. LEE, et al., Appellants, v. Theodore HASSON, et al., Appellees., 2005 WL 3660678,
*3660678+ (Appellate Brief) (Tex.App.-Hous. (14 Dist.) Dec 15, 2005) Brief for Appellees
(NO. 14-05-0004-CV) HN: 3 (S.W.2d)

132 Jerry W. BRUMFIELD, Appellant, v. EXXON CORPORATION, Appellee., 2000 WL
35721037, *35721037+ (Appellate Brief) (Tex.App.-Hous. (14 Dist.) Sep 29, 2000) Brief of Ap-
pellee Exxon Corporation Oral Argument Requested (NO. 14-00-00439-CV)

Trial Court Documents (U.S.A.)

Trial Motions, Memoranda and Affidavits

133 Daniel COWLES and Kandace Cowles, Plaintiffs, v. LOWE'S HOME CENTERS, INC., Defend-
ant, v. James Hardie Bulding Products, Inc., Third-Party Defendant., 2004 WL 3360377,
*3360377 (Trial Motion, Memorandum and Affidavit) (E.D.Tex. Mar 22, 2004) Defendant/
Third-Party Plaintiff Lowe's Home Centers, Inc.'s Trial Brief on Spoliation (NO.
2-03CV-190-DJF)

134 George COWART and Gayle Cowart, v. STATE FARM LLOYDS and Jennifer Joyner., 2008
WL 1880806, *1880806 (Trial Motion, Memorandum and Affidavit) (N.D.Tex. Mar 24, 2008)
Plaintiff's Supplemental Response to Defendant State Farm's Supplemental Motion for
Summary Judgment and Jennifer Joyner's Amended Summary Judgment (NO.
306-CV-1560-L)

135 George COWART and Gayle Cowart, v. STATE FARM LLOYDS and Jennifer Joyner., 2008
WL 1880805, *1880805 (Trial Motion, Memorandum and Affidavit) (N.D.Tex. Mar 20, 2008)
Plaintiffs's Memorandum in Response to Defendant State Farm's Motion to Exclude Testi-
mony of Plaintiff's Expert Ralph Mansour (NO. 306CV-1560-L) HN: 6 (S.W.2d)

136 Robert PETERSON, Plaintiff, v. SAM'S EAST, INC. d/b/a Sam's Club, Cosco Home & Office
Products and Dorel Juvenile Group, Inc., Defendants., 2008 WL 5375824, *5375824 (Trial Mo-
tion, Memorandum and Affidavit) (W.D.Tex. Oct 02, 2008) Plaintiff Robert Peterson's Re-
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sponse to Defendants' Motion to Bar Testimony of Plaintiff's Expert Michael Huerta or for
Alternative Relief (NO. EP-07-CV-258-PRM) HN: 6 (S.W.2d)

137 Robert PETERSON, Plaintiff, v. SAM'S EAST, INC. d/b/a Sam's Club, Cosco Home & Office
Products and Dorel Juvenile Group, Inc., Defendants., 2008 WL 5375821, *5375821 (Trial Mo-
tion, Memorandum and Affidavit) (W.D.Tex. Sep 29, 2008) Plaintiff Robert Peterson's Re-
sponse to Defendants' Motion Regarding Plaintiff's Spoliation of Evidence (NO. EP-
07-CV-258-PRM) HN: 6 (S.W.2d)

138 Valerie Ann SKRINE, Plaintiff, v. VICTORY GYM & FITNESS, INC., Fit Addiction, Inc., Tony
W. Hall, Bosu Fitness, L.L.C., David Weck, Individually and D/B/A D.W. Fitness, L.L.C., and
Fitness Quest, Inc., Defendants., 2009 WL 5166778, *5166778 (Trial Motion, Memorandum and
Affidavit) (Tex.Dist. Apr 29, 2009) Defendants Bosu Fitness, L.L.C., David Weck, D.w. Fit-
ness, L.L.C. and Fitness Quest, Inc.'s Response to Plaintiff's Motion to Exclude Evidence on
the Basis of Spoliation (NO. 06-02610)

139 Valerie Ann SKRINE, v. VICTORY GYM & FITNESS, INC. Fit Addiction, Inc., Tony W. Hall,
Bosu Fitness, L.L.C., David Weck, Individually And D/B/A D.W. Fitness, L.L.C. and Fitness
Quest, Inc., 2008 WL 7330938, *7330938 (Trial Motion, Memorandum and Affidavit) (Tex.Dist.
Apr 29, 2008) Defendants Victory Gym & Fitness, Inc. and Tony W. Hall's Response to
Plaintiff's Motion to Exclude Evidence on the Basis of Spoilation ÝSpoliation¨ and Motion
for Sanctions Under ... (NO. 06-02610)

140 Flora MCDONALD, v. CHRISTUS HEALTH SOUTHEAST TEXAS., 2007 WL 5051637,
*5051637 (Trial Motion, Memorandum and Affidavit) (Tex.Dist. Jun 01, 2007) Defendant's Mo-
tion to Compel or for Spoliation Instruction (NO. A-175281) " HN: 6,7 (S.W.2d)

141 Janie LUNA, Individually, and as Representative of the Estate of Jacinto G. Luna, Deceased, and
as Next Friend of Enrique Contreras Luna, (Minor) Child, Plaintiffs, v. ACME BRICK COM-
PANY, and Alpha Cargo Motor Express and Jerry Don Williams, Defendants., 2006 WL
4482457, *4482457+ (Trial Motion, Memorandum and Affidavit) (Tex.Dist. Oct 27, 2006) De-
fendant's Trial Brief on Spoliation (NO. 2003-CI-14045)

142 Robert Gene CUNNINGHAM, Individually and as Representative of the Estate of Patricia Maud-
ine Cunningham, Deceased, v. PLAZA MEDICAL CENTER OF FORT WORTH, Krishnababu
Chunduri, M.D., Lincoln Chin, M.D., Noble Ezukanmer, M.D., Ladio Haroona, M.D., and Mary
Janet Koch, R.N., 2006 WL 6166454, *1 (Trial Motion, Memorandum and Affidavit) (Tex.Dist.
Jun 07, 2006) Defendants Plaza Medical Center of Fort Worth and Janet Koch, R.N.'s No-
Evidence Motion for Partial Summary Judgment as to Gross Negligence, Ostensible
Agency, and Spoliation of Evidence Claims (NO. 141-201571-03) HN: 7,8 (S.W.2d)

143 Cara Louise MOODY, Individually, as Personal Representative of the Estate of Monroe Jackson
Moody, III, Deceased, and as Next Friend of her minor child, Moody Jackson Moody, IV, v. Es-
tate of Robert DALPONT, Deceased, and Momentum Motor Cars, Ltd., 2004 WL 5011119,
*5011119+ (Trial Motion, Memorandum and Affidavit) (Tex.Dist. Sep 23, 2004) Defendant Mo-
mentum Motor Cars, Ltd.'s Amended Trial Brief Concerning Spoliation (NO. 2003-11972)

144 Jeffery LENGL, v. Ricky Gene LORENTZ, M.D., et al., 2004 WL 5920387, *5920387+ (Trial
Motion, Memorandum and Affidavit) (Tex.Dist. Jul 06, 2004) Defendant, Ricky Gene Lorentz,
M.D.'s Motion for Partial Summary Judgment (NO. 2003-28717)
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145 Carole E. RICHARDSON, Plaintiff, v. THE UNIVERSITY OF THE INCARNATE WORD, De-
fendant., 2004 WL 3395743, *3395743 (Trial Motion, Memorandum and Affidavit) (Tex.Dist.
Jun 21, 2004) Defendant University of the Incarnate Word's Trial Brief in Support of Deny-
ing a Spoliation Instruction (NO. 2003-CI-02063)

146 Jared WILSON, v. Douglas Lloyd BULLOCK and Rockin' Thunderbird., 2003 WL 24110625,
*24110625+ (Trial Motion, Memorandum and Affidavit) (Tex.Dist. Sep 08, 2003) Defendants'
Trial Brief on Spoliation (NO. 366-02300-01)

147 Jared WILSON, v. Douglas Lloyd BULLOCK and Rockin' Thunderbird., 2003 WL 24175895,
*24175895+ (Trial Motion, Memorandum and Affidavit) (Tex.Dist. Sep 08, 2003) Defendants'
Trial Brief on Spoliation (NO. 366-02300-01)

148 Debbie LOVE, Plaintiff, v. CASH AMERICA INTERNATIONAL, INC., Defendant., 2003 WL
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