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mendation of censure and increased the
amount of restitution awarded. This court
vacated and remanded for arbitration, hold-
ing, inter alia, that the state bar should not
have begun formal disciplinary proceedings
against attorney until arbitration of the fee
dispute had concluded. Although hearing offi-
cer considered the eight factors listed under
state ethics rule 1.5 and noted that attorney
charged a nonrefundable fixed fee, she erred
in not discussing the appropriateness of the
nonrefundable flat fee in light of the negotiat-
ed risk involved and the type of legal services
provided. In re Connelly, 203 Ariz. 413, 55
P.3d 756, 762.

Col0.2000. Com. (g) quot. and cit. in disc.
(citing § 50, Prop. Final Draft No. 1, 1996,
which is now § 38). In attorney regulation
proceeding, hearing board suspended attor-
ney from the practice of law for, among other
things, failing to deposit flat fee paid by client
into a trust account until the fees were
earned. Disagreeing with the length of the
suspension but agreeing that attorney had
violated various Colorado rules of professional
conduct, the court held, in part, that an attor-
ney earned fees only when he conferred a
benefit on or provided a service for a client,

RESTATEMENT CASE CITATIONS

NJ.1996. Cit. in disc. (citing § 50, P.F.D.
No. 1, 1996, which is now § 38). Discharged

11

attorney sued client to recover fees allegedly
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ment of numerous lawsuits. This court denied
in part South Carolina defendants’ motion for
1 y judgment, holding, inter alia, that

owed under the parties’ retainer agreement.
Client argued that the agreement, which re-
quired client to provide attorney with six
months’ notice of termination, was unenforce-
able as an unreasonable restriction of its right
to discharge counsel. The trial court entered
Jjudgment for attorney, but the intermediate
appellate court reversed and remanded. Af-
firming as modified, this court held that fair
and reasonable attorney-¢lient agreements,
though usually construed against the attor-
ney, were enforceable where they satisfied
both general contracts and professional ethics
requirements; that, while attorneys and
clients were free to negotiate such innovative
arrang ts as the nent retainer,
the notice provision here was excessive; and
that attorney could recover the fair value of
his pretermination services. Cohen v. ROU,
146 N.J. 140, 679 A.2d 1188, 1196.

Tex.2001. Cit. in ftn., com. (f} quot. in conc.
op., com. (f) quot. in ftn. in diss. op. Law firm,
whose contingent-fee agreement with clients
was for one-third of “any amount received by
settlement or recovery” of clients’ award

and that, under the rules of profe I con-
duct, an attorney was required to hold all
client funds, including but not limited to en-
gagement retainers, advance fees, flat fees,
and lump-sum fees, in trust until there was
some basis on which to conclude that the fees
had been earned. In re Sather, 3 P.3d 403,
411

Mass.App.1991. Cit. in ftn. in sup. (citing
§ 50, T.D. No. 4, 1991, which is now § 38). A
law firm sued its client to recover a perform-
ance premium, alleging that it was part of a
fair and reasonable fee. The trial court grant-
ed summary judgment for the client, holding
that the law firm could not charge the premi-
um. Affirming, this court held, inter alia, that,
although the firm had in the past charged
clients a premium, their subjective and unex-
pressed expectations could not refute the ex-
pressed manifestations, based on the previous
billing pattern and a letter from the firm to
the client confirming a time charge fee ar-
rangement, to charge on the basis of time
only. Beatty v. NP Corp., 31 Mass.App.Ct.
606, 581 N.E.2d 1311, 1315.

g their mortgagor, sued clients for at-
torneys’ fee after clients’ award was offset by
mortgagors’ counterclaim. The trial court
granted law firm summary judgment, and
appellate court affirmed. Reversing, this court
held that contingent-fee agreement entitled
firm to net amount of clients’ recovery, which
was computed after any offset. Concurrence
asserted that whether a contingent fee should
be based on net or gross recovery depended
on the circumstances. Dissent argued that the
court should have deferred to the plain mean-
ing of the language “any amount received by
settlement or recovery” in the contingent-fee
agreement. Levine v. Bayne, Snell & Krause,
Ltd., 40 S.W.3d 92, 96, 100, 104.

§ 39. A Lawyer's Fee in the Absence of a
Contract

D.Mass.2001. Com. (e) quot. in sup. Massa-
chusetts law professor, licensed to practice in
New York, sought to enforce oral fee-splitting
agreement allegedly formed in Illinois with
law firms from South Carolina and Mississip-
pi that profited from tobaceo industry’s settle-

See also cases under division, chapter, topic, title, and subtitle
thal include section under exumination.
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plaintiff could recover on a quantum meruit
basis even if the alleged oral fee-splitting
agreement was unenforceable as matter of
public policy. The court took defendants’ mo-
tion under advisement as to enforceability of
fee-splitting agreement, instructing parties to
brief issue of which state’s disciplinary rules
were applicable. Daynard v. Ness, Motley,
Loadholt, Richardson & Poole, P.A., 178
F.Supp.2d 9, 13.

Col0.2002. Cit. in disc. Client sued attorney
who had represented her in a workers’ com-
pensation proceeding, asserting that attorney
was not entitled to attorney’s fees from the
settlement b the contingent-fee dgree-
ment was not in writing as required by the
Colorado Rules of Civil Procedure, and there-
fore was not enforceable. The trial court al-
lowed attorney to retain fees under quantum
meruit, but the court of appeals reversed.
Reversing and remanding, this court held
that an attorney was entitled to fees under
quantum meruit when the agreed-upon ser-
vices were successfully completed but the
contingent-fee agreement was not in writing.
Mullens v. Hansel-Henderson, 65 P.3d 992,
995.

Fia.1995. Cit. in disc. (citing § 51, T.D. No.
4, 1991, which is now § 39). Law fum sued
former client seeking fee for work its former
associate performed on client’s behalf in a
contingency fee case before client discharged
firm when associate left firm and joined an-
other firm. Relying on prior decisions holding
that the “lodestar” method must be used to
determine attorneys fees recoverable under a
quantum meruit theory, trial court computed
firm’s quantum meruit recovery as a straight
hourly fee. This court quashed and r ded,

§39

N.J.2002. Com. (b)) quot. in sup. An attor-
ney entered into an oral contingency-fee
agreement that was later deemed unenforcea-
ble because it was not reduced to writing
within a reasonable time. The attorney sued
clients’ heirs to collect either a fee or an
award based on quantum meruit for services
rendered before the contingency had oc-
curred. Trial court held that the attorney was
entitled to payment based on quantum meruit
notwithstanding that the contingency had not
been satisfied. Appellate court affirmed. This
court affirmed as modified, holding, inter alia,
that attorney could recover under theory of
quantum meruit. Attorney provided valuable
legal services in good faith, clients accepted
his services, there was an expectation of pay-
ment, and the reasonable value of his services
had been established in a trial. Starkey, Kel-
ly, Blaney & White v. Estate of Nicolaysen,
172 N.J. 60, 69, 796 A.2d 238, 243.

N.J.Super.1997. Quot. in sup., com. () quot.
in disc, com. (i) quot. in sup. (citing § 51,
Proposed Final Draft No. 1, 1996, which is
now § 39). Attorneys who were discharged
before the zoning application they had been
hired to obtain was granted sued clients to
recover attorneys’ fees. Reversing the trial
court’s grant of summary judgment for defen-
dants and remanding, this court held that the
failure to enter into a written retainer agree-
ment did not preclude recovery in quantum
meruit. Vaccaro v. Estate of Gorovoy, 303
N.J.Super. 201, 206-207, 696 A.2d 724, 727.

N.J.Super.2001. Quot. in case quot. in disc.,
com. b(i) quot. in case quot. in disc. {citing
§ 51, Proposed Final Draft No. 1, 1996, which
is § 39 of the Official Draft). Attorney who
failed to timely secure written contingent-fee
agreement from clients sued clients’ heirs for

P ion for work done for clients, seek-

holding that trial court erred as a matter of
law by failing to consider the totality of cir-

ing to recovery fees by enforcement of contin-
gent-fee agreement or pursuant to doctrine of
quantum meruit. Trial court awarded plaintiff

cumstances in this case, instead of ider-
ing only the time reasonably expended and
the reasonably hourly rate for the services.
The lodestar method of computing reasonable

fee baséd on quantum meruit. Affirming, this
court held that recovery under contingent-fee
agreement was not justified, because the
agr t was not uted within a reason-

attorneys fees was inapplicable b it was
never intended to control in cases where the
disputed fee would be paid by client or other
contracting party. Searcy, Denney, Scarola v.
Poletz, 652 So.2d 366, 368.

able time after commencement of representa-
tion; however, plaintiff was entitled to quan-
tum meruit recovery for reasonable value of
legal services rendered. Starkey, Kelly, Bla-

Cit.—cited: com.—comment: fol.—followed: sup.—support.

A fist of abb

page 1.

33




§39

ney & White v. Estate of Nicolaysen, 340
N.J.Super. 104, 128, 773 A.2d 1176, 1189,

§ 40. Fees on Termination

CA.10, 2002. Quot. in ftn. Clients sued
their attorneys and attorneys’ law firm, alleg-
ing RICO violations and state-law claims. Dis-
trict court granted defendants summary judg-
ment. This court affirmed, holding that, since
defendants’ letter advising plaintiffs to aceept
offered plea bargain did not constitute extor-
tion or mail fraud, and plaintiffs failed to
prove legal malpractice or a basis for dis-
charging defendants for cause, defendants’
r_etention of their agreed-upon flat fee did not
give rise to valid claim of unjust enrichment.
The court stated that an attorney faithful to
h{'s trust did not assume risk of his elient
discharging him at will and paying only for
services rendered up to time of discharge. It
noted that courts in other states had adopted
a different rule concerning fees on termi-
nation of client-lawyer relationship. Diaz v.
g;sul J. Kennedy Law Firm, 289 F.3d 671,

S.D.N.Y.1998. Subsec. (2), com. (c), and il-
lus. 2 cit. in disc. (citing § 52, Prop. Final
Draft No. 1, 1996, which is now § 40). Attor-
ney sued corporate client for breach of a
three-year retainer agreement when defen-
dant terminated the contract 14 months after
its execution. Defendant moved to dismiss on
the ground that the agreement violated New
X"ork public policy because, if enforced, plain-
tiff would recover payment for services he
would never render. Denying the motion, the
court held, in part, that the agreement at
18Sue was a general retainer agreement, rath-
er than a special retainer agreement, and that
general agreements did not limit attorneys to
recovery in quantum meruit; to the contrary,
where general retainer agreements were in-
volved, the attorney was entitled to claim the
total contract price. Kelly v. MD Buyline,
Inc., 2 F.Supp.2d 420, 451. .

Fla.App.1993. Quot. in part in ftn. in sup.
(citing § 52, T.D. No. 4, 1991, which is now
§ 40). An attorney who represented, pursuant
to a contingency fee agreement, a prevailing
p_arty sued to recover fees after the client
discharged the attorney in postappeal settle-
ment negotiations for alleged breach of fidu-

RESTATEMENT CASE CITATIONS

ciary obligations in attempting to coerce the
client to renegotiate the contingency fee ar-
rangement after an acceptable settlement of-
fer had been made. Reversing the trial court’s
ruling that the attorney’s breach barred re-
covery and remanding with directions, this
court held that, as the breach occurred after
the attorney’s essential duties were near their
end and the attorney had successfully ob-
tained a favorable jury verdict that was up-
held on appeal, the failure of the trial court to
consider the adequacy of legal remedies for
the breach before ordering a fee forfeiture
was error. Meting out appropriate punish-
ment for the attorney, said the court, was the
responsibility of the bar disciplinary process.
Searcy, Denney, et al. v. Scheller, 629 So.2d
947, 952.

Mo.1992. Cit. in disc., com. (c) cit. in dise.
(citing § 52, T.D. No. 4, 1991, which is now
§ 40). The trial court ordered a client to pay
?.ttnmeys’ fees to its former counsel. The
intermediate appellate court reversed, hold-
ing that the attorneys were not entitled to
recovery in quantum meruit since they with-
drew their representation pursuant to the
disciplinary rules due to insufficient, resources
to handle the case. Reversing, this court re-
Jjected the client’s claim for complete forfei-
ture of the attorneys’ fees, holding that there
was no evidence of any clear and serious
violation of a duty to the client that destroyed
the lawyer—client relationship and thereby the
justification for the attorneys’ claim to com-
pensation. The court remanded for a determi-
nation of the value of the benefits conferred
on the client on a theory of quantum meruit.
International Materials v. Sun Corp., 824
S.W.2d 890, 894, 895,

NJ.1996. Cit. in disc., subsec. (2)(e) cit. in
disc., com. (b) quot. in disc., llus. 2 quot. in
disc. (citing § 59, P.F.D. No. 1, 1996, which is
now § 40). Discharged attorney sued client to
recover fees allegedly owed under the parties’
retainer agreement. Client argued that the
agreement, which required client to provide
attorney with six months’ notice of termi-
nation, was unenforceable as an unreasonable
restriction of its right to discharge counsel.
The trial court entered judgment for attor-
ney, but the intermediate appellate court re-
versed and remanded. Affirming as modified,
this court held that fair and reasonable attor-

See also cases under division, chapter, topic, title, and subtitle
that include section under examination.
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ney-client agreements, though usually con-
strued against the attorney, were enforceable
where they satisfied both general contracts
and professional ethics requirements; that,
while attorneys and clients were free to nego-
tiate such innovative arrangements as the
engagement retainer, the notice provision
here was excessive; and that attorney could
recover the fair value of his pretermination
services. Cohen v. ROU, 146 N.J. 140, 679
A.2d 1188, 1196, 1198, 1200.

N.J.Super.1997. Cit. in disc. (citing § 59,
Proposed Final Draft No. 1, 1996, which is
now § 40). Attorneys who were discharged
before the zoning application they had been
hired to obtain was granted sued clients to
recover attorneys’ fees. Reversing the trial
court’s grant of summary judgment for defen-
dants and remanding, this court held that the
failure to enter into a written retainer agree-
ment did not preclude recovery in quantum

§43

meruit. Vaccaro v. Estate of ‘Gorovoy, 303
N.J.Super. 201, 207, 696 A.2d 724, 727.

Tex.App.2004. Cit. in fin., com. (b) cit. in
ftn. After former client discharged law firm,
hired new counsel, and settled his claims for
$900,000, law firm sued former client to col-
lect contingent fee of over $1.7 million. The
trial court entered judgment on a jury verdict
awarding law firm $900,000 in damages plus
attorneys’ fees. Reversing and rendering a
take-nothing judgment, this court held that
the fee charged by law firm was unconsciona-
ble as a matter of law. The court said that,
because the fee charged was not based on the
value of the work performed or tied to former
client’s actual recovery, allowing law firm to
collect a fee equaling 63%~100% of its former
client’s recovery would violate public policy
by penalizing client for discharging the firm.
Walton v. Hoover, Bax & Slovacek, L.L.P.,
149 S.W.3d 834, 843.

TOPIC 3. FEE-COLLECTION PROCEDURES

§ 42. Remedies and the Burden of Per-
suasion

Colo.App.2003. Com. (¢) cit. in disc. Client
sued attorney and his law firm to recover
attorney fees paid on a contingent-fee con-
tract. Trial court entered a directed verdict
for defendants. This court affirmed, holding
that, in light of the fact that there was a
written fee agreement, plaintiff presented no
evidence that attorney’s fee was unreason-
able, that his services were Jacking, or that
plaintiff had requested that he reduce the fee.
The court stated that, even when the defen-
dant had the ultimate burden of persuasion
regarding the reasonableness of the fees,
plaintiff was required to present evidence re-
garding each essential allegation of the com-
plaint to demonstrate that there was some

fees. This court reversed and remanded,
holding that, while a clause in a retainer
agreement that mandated arbitration of a fee
dispute was not against public policy and un-
enforceable, the record was unclear as to
whether clients made an informed and volun-
tary waiver. The court noted New Jersey's
strong policy favoring arbitration as a tool to
resolve disputes, as well as the Restatement’s

t that the agr t to arbitrate had
to meet standards of fairness. Kamaratos v.
Palias, 360 N.J.Super. 76, 82, 821 A.2d 531,
535.

§ 43. Lawyer Liens

C.A.6, Bkrtcy.App.2004. Cit. in disc., com.
(d) quot. in dise. and quot. in ftn., com. (e)
quot. in disc. Bankruptcy trustee brought suit

factual basis for relief before defendant would
be required to present evidence. Monday v.
Robert J. Anderson, P.C., 77 P.3d 855, 857.

N.J.Super.2003. Com. (b)iv) quot. in sup.
After clients decided to retain new counsel,
their former attorney filed petition to estab-
lish an attorney’s lien, asserting that he was
owed over $115,000 for legal services. Trial
court granted attorney’s motion to compel
arbitration of the parties’ dispute about legal

gainst law firm that allegedly received pre-
petition avoidable preferential transfer for its
asserted attorney’s charging lien against arbi-
tration award that firm secured on behalf of
debtor. The bankruptcy court found the lien
invalid because it was never put into writing,
and thus constituted a preferential transfer
under the Bankruptcy Code. Reversing and
remanding, this court held, inter alia, that
firm was entitled to payment for services

Cit—cited; com.—comment;

fol.—followed; sup.—support.

A complete list of abbreviations precedes page 1.
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rendered, and affidavits submitted sufficiently
established that opposing counsel in the arbi-
tration, as well as debtor, were told prior to
negotiation that firm intended to assert an
attorney’s lien against any arbitration award
secured as payment for its services. In re
Simms Construction Services Co., Inc., 311
B.R. 479, 484, 487, 488,

Cal.2004. Subsec. (2)Xa) and com. (e) quot.
in sup. Attorney brought action against vari-
ous parties seeking to enforce charging lien
against former client. Trial court sustained
defendants’ demurrers. Court of appeal re-
versed. Reversing, this court held that attor-
ney who secured payment of hourly fee by
acquiring charging lien on client’s future
Jjudgment or recovery had interest adverse to
client, and exercise of such adverse interest
required the client’s informed written consent
pursuant to rules of professional conduct; be-
cause written consent was not obtained in this
matter, charging lien was not enforceable.
Fletcher v. Davis, 33 Cal.4th 61, 70, 14 Cal.
Rptr.3d 58, 65, 90 P.3d 1216, 1222,

Cal.App.2003. Subsec. (2)(a) cit. in ftn. and
cit. generally in dise. Attorney sued former
client to recover legal fees and expenses,
alleging that he had contractual lien on judg-
ment obtained by former client, and that for-
mer client and third-party defendants con-
verted proceeds of judgment to their own use,
thereby depriving him of his rightful share.
Trial court dismissed, ruling that plaintiff
could not state cause of action against third-
party defendants, since his purported lien for

RESTATEMENT CASE CITATIONS

fees and costs was based on oral agreement
with former client. This court reversed in
part, holding that a client’s agreement to a
lien for attorneys’ fees on prospective recov-
ery need not be in writing to be enforceable.
Fletcher v. Davis, 106 Cal.App.4th 398, 130
Cal.Rptr.2d 696, 700, review granted and
opinion superseded —__ Cal4th ___, 134 Cal.
Rptr2d 50, 68 P.3d 343 (2003), judgment
reversed in part 33 Cal4th 61, 14 Cal.Rptr.3d
58, 90 P.3d 1216 (2004).

N.H.1998. Cit. in disc. (citing § 55, Prop.
Final Draft No. 1, 1996, which is now § 43).
Lawyer filed notice of lien claiming attorney’s
fees for legal services in underlying action
that was settled. The trial court denied for-
mer client’s motion for a jury determination
of the attorney’s fees owed, and awarded
attorney’s fees to lawyer. Reversing in part
and remanding, this court held, inter alia, that
former client was entitled to a jury trial on
the fee issue. Although the trial court could
determine whether an attorney had a valid
claim to proceeds from a settlement or judg-
ment for fees and expenses, and enforce the
attorney’s lien by prohibiting the client from
dissipating those proceeds, once the lien had
been perfected and the necessary funds se-
cured, legal disputes regarding amounts due
were resolved in the same manner as any
other contract or tort action and, provided a
timely request was made, could be tried be-
fore a jury. Taylor-Boren v. Isaac, 723 A.2d
577, 580.

TOPIC 4. PROPERTY AND DOCUMENTS OF CLIENTS AND OTHERS

§ 44. Safeguarding and Segregating Prop-
erty

C.A1, 1997. Subsec. (2) cit. in dise., com. (¢)
quot. in disc. (citing § 56, Proposed Final
Draft No. 1, 1996, which is now § 44). After
an attorney formed a law firm to purchase
the practice of a deceased collection attorney,
the law firm billed a retail store in excess of
$1 million for past work the deceased attor-
ney allegedly had performed on the store’s
cases. The store at first paid the bills, but
eventually sued the law firm, seeking an ac-
counting and bringing claims for breach of
contract, breach of fiduciary duty, and unfair
and deceptive trade practices under Massa-

chusetts law. The law firm counterclaimed for
the unpaid balance. The district court granted
the store summary judgment, awarding the
entire amount of the store’s payments on the
disputed bills and attorney’s fees. This court
affirmed, holding that the law firm had not
met its burden of substantiating its bills un-
der Massachusetts law, and that the store had
met its burden of showing unfair and decep-
tive practices. The court noted that Massa-
chusetts had established that a lawyer always
bore the burden of proof in any proceeding to
resolve a billing dispute, regardless of wheth-
er the lawyer appeared as a plaintiff seeking
to recover a fee or as a defendant in a suit for

Sce also cases under division, chapter, topic, title, and subtitle
that include section under examination.
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a refund. Sears, Roebuck & Co. v. Goldstone
& Sudalter, 128 F.3d 10, 17.

C0l0.2000. Com. (b) cit. in dise. (citing § 56,
Prop. Final Draft No. 1, 1996, which is now
§ 44). In attorney regulation proceeding,
hearing board suspended attorney from the
practice of law for, among other things, fail-
ing to deposit flat fee paid by client into a
trust account until the fees were earned. Dis-
agreeing with the length of the suspension
but agreeing that attorney had violated vari-
ous Colorado rules of professional conduct,
the court held, in part, that an attorney
earned fees only when he conferred a benefit
on or provided a service for a client, and that,
under the rules of professional conduct, an
attorney was required to hoid all client funds,
including but not limited to engagement re-
tainers, advance fees, flat fees, and lump-sum
fees, in trust until there was some basis on
which to conclude that the fees had been
earned. In re Sather, 3 P.3d 403, 409.

§ 46. Documents Relating to a Represen-
tation

N.D.I11.2005. Subsecs. (2) and (3) cit. in
disc. In lawsuit brought against city by for-
mer police commander, city was ordered by
district court to produce “police board” docu-
ments from an earlier lawsuit. Law firm rep-
resenting city and in possession of those doc-
uments asserted work-product privilege and
filed motion for reconsideration. Denying the
motion, this court held, inter alia, that al-
though the documents were always in the law
firm’s custody, they were still subject to the
court’s jurisdiction because the city main-
tained control over the documents by invok-
ing its right to have certain files transferred
to another law firm. Hobley v. Burge, 226
F.R.D. 312, 320.

E.D.Wis.2003. Cit. in sup., subsec. (2) quot.
in sup., com. (e) cit. in sup. Chapter 7 trustee
and creditor-pension fund, which had filed an
unsecured proof of claim against bankruptcy
estate based on withdrawal liability after
debtor-corporation ceased making contribu-
tions to employee pension fund, and was in-
vestigating whether third party might be
jointly and severally liable for that claim, filed
joint motion seeking approval of trustee’s
waiver of debtor-corporation’s work-product

§ 46

privilege in order to assist creditor’s investi-
gation. Bankruptcy court granted motion, and
law firms that previously represented debtor
appealed. Affirming and remanding, this
court held, inter alia, that law firms owed
trustee same duty they would have owed to
former client, and trustee was entitled to
documents under either majority or minority
rule governing right of former client to access
to attorney’s files. In re ANR Advance
Transp. Co., Inc, 302 B.R. 607, 614, 615.
Ga.App.2002. Cit. in ftn. Appellate court
granted interlocutory appeal to consider con-
tradictory rulings by two trial courts regard-
ing discoverability of an attorney’s memoran-
dum summarizing conversations he had with
opposing counsel. Both cases involved the
same memorandum and parties. Affirming in
part and reversing in part, this court held
that no work-product privilege shielded mem-
orandum from discovery. The court noted
that it need not decide whether under Geor-
gia law the client owned his attorney’s work
product or whether under “end product” stan-
dard a lawyer could shield certain documents
from his current or former client. The ration-
al supporting “end product” standard did not
apply to this memorandum. Henry v. Swift,
Currie, McGhee & Hiers, LLP, 254 Ga.App.
817, 563 S.E.2d 899, 901, affirmed on other
grounds 276 Ga. 571, 581 S.E.2d 37 (2003).
N.Y.1997. Cit. generally in sup., subsecs.
(2) and (3) quot. in sup., coms. (¢) and (d) cit.
in sup. (citing § 58, Proposed Final Draft
No. 1, 1996, which is now § 46). Former
client brought action against former law firm,
seeking discovery of certain documents con-
cerning a $175 million mortgage financing
deal on which defendant was representing
plaintiff before the parties had a falling out
and plaintiff retained new counsel. The trial
court denied the request and the intermedi-
ate appellate court affirmed, finding that the
documents sought were defendant’s private
property and did not have to be furnished to
plaintiff absent proof of a particularized
need. Reversing, this court held that, gener-
ally, a former client was entitled to access to
inspect and copy any documents held by its
former firm where the documents related to
the representation; however, a former firm
was not required to disclose documents that
might viclate a duty of nondisclosure owed to

Cit.—cited; com.—comment; fol.—followed; sup.—support.
A complete list of abbreviations precedes page 1.
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